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This document is designed
for people with disabilities.
The information is about
your legal rights and how to
advocate for yourself as a
resident in Massachusetts.

Contact us to request
this information in an
alternative format.

617-723-8455
800-872-9992

mail@dlc-ma.org

Funding
DLC receives funding from
government grants, private
foundations, and
individual contributions.
This communication is
funded through a SSA
grant agreement. Although
SSA reviewed this
document for accuracy, it
does not constitute an
official SSA
communication. DLC
developed this document
at U.S. taxpayer expense.
For details about our
funding and programs,
please visit our website:

https://dic-ma.org

Disability Law Center's

~ Self-Advocacy Materials

Employment

Your Rights as a Person with a
Disability During the Employment
Application Process

You Will Learn About:

Reasonable Accommodation during the Job
Application Process

Disclosure of Disability
Questions Employers Can/Cannot Ask
Conditional Job Offers

Additional Resources

This document includes general information about legal issues and is
intended to be used for informational purposes only. These informational
materials should not be taken as legal advice, and do not create an
attorney-client relationship. The outcome of any particular matter will
depend on a variety of factors. For specific legal problems you would
need to contact an attorney.



https://dlc-ma.org/

Reasonable Accommodation During the Employment
Application Process

What is a Disability?

The Americans with Disabilities Act (“ADA”) defines the term “disability” as:

1. A physical or mental impairment that substantially limits one or more major life activities of such
individual; or

2. A record of such an impairment; or
3. Being regarded as having such an impairment. (Note: an individual who qualifies for ADA

protection solely on the basis of being regarded as having a disability does not have the right to
receive reasonable accommodation because they do not have an actual impairment).

What Is a Reasonable Accommodation?

A reasonable accommodation is:

Any change or adjustment to a job or work environment that allows a person to participate in the job
application process or perform the “essential functions” of the job.

A job candidate with a disability may request a reasonable accommodation during the job application
process. For example, an applicant may request that an employer’s application policies or procedures
be modified if an accommodation is necessary to allow them an equal opportunity to participate in the
process and be considered for employment.

The accommodation requested must be connected to the candidate’s disability. Employers are
obligated to grant the job applicant’s accommodation request unless the accommodation request
presents an undue burden for the employer or is a safety risk to the employee or others. An undue
burden is defined as requiring significant difficulty or expense. A safety risk must be based on a
significant risk of substantial harm, and cannot be based on speculation or conjecture.

Disclosure of Disability

Should You Disclose Your Disability, and if so, When?

e Societal stigma and discrimination against people with disabilities are widespread.

¢ An applicant or employee is under no obligation to disclose that they have a disability unless they
need a reasonable accommodation.

e BUT, not disclosing a disability is also risky as the ADA only applies to known disabilities.

When Should You Disclose Your Disability?

e The timing of your disclosure should depend on the type of accommodation you may need.



e An applicant or employee is not obligated to mention that they have a disability unless or until
they request a reasonable accommodation.

= Timing of disclosure will depend on whether an individual needs an accommodation to
participate in the application process. If no accommodation is needed to participate in the
application process, then it is not necessary to disclose a disability.

* You may disclose a disability and ask for an accommodation after you start working if an
accommodation is necessary to perform the essential functions of the job.

= You do not need to disclose your disability if you are not planning to ask for an
accommodation.

Requesting a Reasonable Accommodation Based On
Disability

How Should a Job Applicant Request an Accommodation?

” o«

e A job candidate does not need to use specific terms such as “disability,
“‘ADA,” but it is advisable to do so.

accommodation,” or

e ltis sufficient to request some sort of adjustment to the hiring process because of a physical or
mental impairment.

Examples of Applicants Requesting an Accommodation

e ‘| have challenges navigating online information due to a visual condition and my screen reader
doesn’t work with your online assessment. Can | have someone read the questions to me?”

e “Because of my dyslexia and reading challenges, | need extended time to take the pre-interview
online assessment.”

e “lIrely on lip reading and find it difficult to understand people when they are wearing a mask. Can
we do the interview virtually instead of in person, or can the interviewers wear clear masks?”

e “It's painful for me to walk very far because of a medical condition. Can all the interviews take
place in one location?”

Requests That Fail to Indicate That the Request is Due to a Disability
e ‘I find it difficult to communicate verbally, may | answer the interview questions in writing?”
e “l am struggling to navigate your career site, can someone assist me?”

e ‘I need more time to complete the pre-interview online assessment, is there a way to extend the
time?”

All of the above examples do not indicate that the applicant as a physical or mental impairment and do
not connect the request to the impairment.



Examples of Reasonable Accommodation During The Job
Application Process

e An applicant with bilateral carpal tunnel syndrome interviews for a position with a local hospital. A
comprehension test, which was designed to be taken via a computer keyboard, is required for all
applicants. As an accommodation, the employer provides the test orally because of the
applicant’s disability-related typing limitations.

e An applicant with mild intellectual impairment is scheduled to interview for a mail room position. A
local vocational rehabilitation program provides a job coach to accompany the individual on the
job interview. After successfully interviewing for the position, the employer accommodates the
individual by allowing the job coach to assist the individual on-site during the job training phase.

e An applicant who is hard of hearing interviews for a computer technician position. The individual
benefits from sound amplification and wears a receiver designed to work with an assistive
listening device (ALD). The interviewers accommodate the individual throughout the interview
process by talking into a microphone designed to work with the ALD.

e An applicant with a learning disability has difficulty concentrating while reading during testing
situations. As an accommodation, the employer grants extra time and a private office to take an
application screening test.

e An applicant who uses a wheelchair applies for a management position. The human resources
office is on the second floor of a building with no elevators. Because the office is inaccessible, the
interviewers temporarily relocate to the first floor to interview the employee.

Medical Support for an Accommodation Request

An employer has the right to ask for reasonable medical documentation when an applicant requests an
accommodation during the hiring process. Reasonable documentation means that the employer may
require only the documentation that is needed to establish that a person has a disability, and that the
disability necessitates the reasonable accommodation requested.

The scope of the employer’s request for medical documentation is limited to the applicant’s identified
disability. Employers may not request general medical information unrelated to the underlying disability.
Employers also may not ask for documentation in cases where:

1. Both the disability and the need for reasonable accommodation are obvious; or

2. The applicant has already provided the employer with sufficient information to substantiate that
they have a disability and need the reasonable accommodation requested.

Legally Permissible Job Interview Questions

Questions Regarding the Essential Functions of the Job are
Permissible.

e “Are you able to perform the essential functions of the job with or without a reasonable
accommodation?”



e |If climbing stairs is an essential function of the job (i.e. firefighter) then it's okay for employers to
ask how an applicant would climb stairs if they have a mobility disability.

e |If an applicant has an observable disability then an employer may ask how they would perform
related essential functions of the job. For example, an applicant with an upper limb disability
applies for a secretarial position where typing is an essential function. The employer may ask if
the candidate can type the required words per minute. This may lead to a conversation about
reasonable accommodation request if given the offer.

e Employers may also ask about an applicant’s non-medical qualifications and skills, such as
education, licenses/certifications, and work history.

Questions NOT Permissible During the Interview

e Employers may not ask questions unrelated to essential functions of the job in an effort to get
information about an applicant’s hidden disabilities or medical history. For example,

= “Do you have a handicap/disability?”

= “Did you have an attendance issue at your former position because of a medical condition
or mental impairment?”

Conditional Job Offers

An employer may make a conditional job offer and then ask medical questions or require a medical
examination. A conditional job offer is an offer of employment to a job applicant which is contingent upon
the satisfactory results of a medical examination. All new employees in the same job must be required to
answer the same questions or take the medical exam. All information obtained by the employer must
remain confidential.

Employers may not withdraw a job offer solely because a medical exam reveals the existence of a
disability.

Other Resources
Where Do You Go If You Still Need Legal Help?

If you need legal representation or advice, please call the Disability Law Center (DLC) at 1-800- 872-
9992 and leave a message or complete our online intake form at https://www.dIc-ma.org/ask-for-help/.

Unfortunately, we cannot help everyone who contacts us. If DLC cannot provide you with either legal
representation or advice, we may refer you to another non-profit agency.

Where Can You Get More Information About Disability Related
Issues During the Employment Application Process?

The Job Accommodation Network provides a helpline at 800-526-7234 and has these helpful resources:

https://askjan.org/publications/employers/employers-guide-hiring-process.cfm



https://www.dlc-ma.org/ask-for-help/
https://askjan.org/publications/employers/employers-guide-hiring-process.cfm

https://askjan.org/publications/consultants-corner/vol01iss01.cfm

https://askjan.org/articles/Hiring-Process-Reasonable-Accommodation-Flowchart.cfm

https://askjan.org/articles/Job-Application-Interview-Stage-Dos-and-Donts.cfm

Information from the U.S. Equal Employment Opportunity Commission can be found at:

https://www.eeoc.gov/laws/guidance/enforcement-qguidance-preemployment-disability-related-questions-
and-medical

https://www.eeoc.gov/pre-employment-inquiries-and-disability

Information from the Massachusetts Commission Against Discrimination can be found at:

https://www.mass.gov/doc/mcad-quidelines-on-disability-discrimination-in-employment

The Massachusetts Office on Disability (MOD) produced a YouTube video on when to disclose a
disability:

https://www.youtube.com/watch?v=vGENcMQLgPg&list=PLsizOGxigA2dMH5y3jF4rzXJNhhGGt-7V

MQOD also has information on disability rights in employment at:

https://www.mass.gov/info-details/disability-rights-in-employment
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